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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

HRT WRBR B T MG :
Revision application to Government of India :
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M A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warghouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. = . Q
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Under Section 358/ 35E of CEA, 1944 an appeal lies 10 :-
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(@)  To the west regional bench of Custorns, Excise & Service Tax Appellate Tribunal (CESTAT) at
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. -
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order |
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 |

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the Ol0 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompénied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

0-20, ‘New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals.other than as rentioned in para-2() (a) above. .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
-prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of ‘thecourt fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For.an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed- by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before t e?];}zi-bu‘qgl\or:&pf@g ent of
10% of the duty demanded where duty or duty and penalty are in d}lfsgpte,}d,r;}_.jpena‘:lt;y, where

penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. White Pearl Web, B/604, Wall Street No. 1, Ellisbridge, Ahmedabad-
380006 (hereinafter referred to as ‘appellant’) have filed the present appeal
against the Order-in-Original number CGST-VI/Ref-108/White Pearl/17-18

dated 28.03.2018 (hereinafter referred to as ‘impugned order’) passed by -

the Assistant Commissioner, CGST, Div-VI, APM Mall, Ahmedabad (South)
(hereinafter referred to as ‘adjudicating authority’). Appellant holds ST
registration for providing the taxable services i.e. Information Technology

Software Services which are exported.

2. Briefly stated that the adjudicating authority vide impugned orders
rejected the refund claim of Rs. 73,523/~ filed by the appellant under-Rule 5
of the Cenvat Credit Rules, 2004 as per Not. No0.27/2012-CE(NT) dated
18.06.2012 on the ground that the input services for which the refund
amount pertained, were not input services as per the definition of input

service provided under Cenvat Credit Rules, 2004.

3. Being aggrieved with the impugned order, the appellant has filed the

present appeal wherein they, interalia, have argued

a) that the order has been passed without verifying the facts and

nature of input service received by them;

b) that the order has been passed in violation of principles of

natural justice as they were not heard in person and no notice was

given to them;

c) that all the services on which they have availed cenvat credit has

direct nexus to the output services provided by them;

d) that they render service of information technology software
service educational software which are exported from india and the
development of math is an input service and the other input service
i.e. psychological service is to improve employee’s productivity and
reduce the attrition ration and it helps employees with various

counselling sessions and to discover their concern, strengths and

weaknesses;

e) that they rely on the case cited at 1993 (65) ELT-357 (S.C.),
1989 (39) ELT-329 (S.C.) and 1997 (95) ELT-251 (Tri.) in their

support.
-

4.  Personal hearing in the matter was held on 15.05.2018. Sh"rJJ Nz
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: support.

5. I have carefully gone through the appeal memorandum, submission

EY

made at the time of personal hearing and evidence available on records. The -

main issue to be decided is whether the refund claim filed by the appellant
has been correctly rejected by holding that the input services are not related
to the output services provided by the appellant?

6 At the outset, I find that the order has been issued without affording
personal hearing which is gross violation of principle of natural justice, I
further find that the appellant is exporting 100% of its services and have
claimed refund of unutilised Cenvat credit under Rule 5 of the Cenvat Credit
Rules, 2004 in respect of input and input services credit availed on the duty

paid input services. In respect of impugned order dated 28.03.2018, the

adjudicating authority has rejected the refund of Rs.73,523/- out of total

claimed amount of Rs.5,23,698/-. I find that the adjudicating authority has
held in para 11 of the impugned order that both the input services are not
required for providing output services but no discussion about the nature of
the output service and input service has been discussed. By merely saying
that they are not related without any findings on the nature of the services
leaves the issue decided without any merit. There is no discussioh about the
nature Qf output service and input services and without it; no justifiable

conclusion about their relationship can be drawn. I fully agree with the

arguments of the appellant that the impugned order has been passed in '

violation of principle of natural justice as well as it being non-speaking. I

therefore find it appropriate to remand the case to the adjudicating authority

to pass a speaking order by clearly discussing the output and input services

and their relationship after affording them proper opportunity of being

heard.

7. In view of the above discussion and findings, I set-aside the impugned

order and remand the case to the adjudicating authority for decision as per

~ directions given above.

8. The appeal filed by the appellant stands disposed off in above terms.
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By R.P.A.D.
To,

M/s. White Pearl Web,
B/604,

Wall Street No. 1,
Ellisbridge,
Ahmedabad-380006

Copy to:
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(1) The Chief Commissioner, CGST, Ahmedabad Zone,

(2) The Commissioner, CGST, Ahmedabad (South),

(3) The Dy./Astt. Commissioner, CGST, Div.-VI, Ahmedabad (South),
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (South),

(5) Guard File,
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